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Status  of  Protected  Native  Species 

AGENCY:  U.S.  Pish  and  Wildlife  Serv¬ 
ice. 

ACTION:  Notice  of  final  determina¬ 
tions  on  United  States  proposals  to 
amend  list  of  protected  species. 

SUMMARY:  The  second  conference  of 
the  47  nations  that  are  party  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora  (T.I.A.S.  8249)  will  be  held 
on  March  19-30,  1979,  in  Costa  Rica. 
At  this  meeting,  the  Parties  will  con¬ 
sider  proposed  amendments  to  Appen¬ 
dices  I  and  II  to  the  Convention, 
which  list  protected  species,  and  will 
consider  other  implementation  issues. 
The  United  States  has  submitted  pro¬ 
posals  to  amend  Appendices  I  and  II 
based  on  a  survey  of  the  status  of  all 
native  United  States  wildlife  species 
currently  included  in  those  appendi¬ 
ces.  These  proposals  were  announced 
in  the  Federal  Register  on  November 
27,  1978  (43  FR  55314-55319).  The 
present  notice  announces  the  Service’s 
final  determinations  on  these  propos¬ 
als  for  purposes  of  negotiation  with 
other  Parties  in  Costa  Rica. 

DATES:  The  final  determinations  will 
be  among  the  topics  discussed  at  a 
public  meeting  on  March  8,  1979.  Fol¬ 
lowing  decisions  on  these  proposals  by 
the  Parties,  the  Service  will  publish  a 
notice  announcing  any  amendments  to 
the  appendices  and  the  date  when 
they  enter  into  force. 

ADDRESS:  Please  send  correspond¬ 
ence  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Federal  Wildlife 
Permit  Office,  Washington,  D.C. 
20240.  Comments  and  documents  con¬ 
cerning  this  notice  are  available  for 
public  inspection  during  the  normal 
business  hours  of  7:45  a.m.  to  4:15  p.m. 
in  room  616,  1000  N.  Glebe  Road,  Ar¬ 
lington.  VA. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  is  a  treaty  regulating 
the  import,  export,  re-export  and  in¬ 
troduction  from  the  sea  of  certain  spe¬ 
cies  of  wildlife  and  plants.  Each  spe¬ 
cies  for  which  such  trade  is  controlled 
is  included  in  one  of  three  appendices 
according  to  the  degree  of  protection 
it  needs.  The  development  of  the  ap¬ 
pendices  and  the  criteria  for  the  Party 
nations  to  follow  in  amending  them 
were  discussed  in  a  proposed  rule 
issued  by  the  Service  in  the  March  24, 
1978,  Federal  Register  (43  FR  12349- 
12351). 

Following  the  adoption  of  criteria 
for  amending  the  appendices,  the  Par¬ 
ties  agreed  at  their  first  meeting  in 
November  1976  to  undertake  a  review 
of  previously  listed  species  in  light  of 
the  criteria.  Their  resolution  was  as 
follows: 

Considering  further  that  some  species  or 
taxa  of  plants  and  animals  may  be  incor¬ 
rectly  placed  on  the  present  appendices,  and 
that  there  are  fundamental  practical  prob¬ 
lems  of  implementation  of  the  present  lists, 
the  First  Meeting  of  the  Convention  re¬ 
solves  that  the  appendices  should  be  exam¬ 
ined  in  their  entirety,  species  by  species,  by 
a  technical  conference  that  could  be  held  in 
the  near  future  or  by  some  other  means. 

The  need  for  a  technical  conference 
to  examine  the  appendices  and  other 
issues  of  implementing  the  Convention 
led  to  the  Special  Working  Session, 
which  was  held  in  October  1977.  This 
meeting  did  not  accomplish  a  review  of 
the  appendices,  but  it  did  lead  to  a 
subsequent  review  that  was  coordinat¬ 
ed  by  the  Convention  Secretariat. 

After  the  Special  Working  Session, 
the  Service  initiated  a  survey  of  the 
status  of  all  wildlife  species  native  to 
the  United  States  that  were  included 
in  Appendix  I  or  II.  The  Service  took 
steps  to  include  participation  by  the 
public  and  by  state  fish  and  wildlife 
agencies  in  this  survey,  recognizing 
that  the  state  agencies  have  primary 


responsibility  for  conservation  of  most 
of  the  listed  species.  The  Service  re¬ 
quested  information  and  published  its 
findings  in  a  series  of  Federal  Regis¬ 
ter  notices: 

March  6,  1978  (43  FR  9169),  May  3.  1978 
(43  FR  19176),  and  November  27,  1978  (43 
FR  55314). 

Proposals  to  amend  Appendices  I 
and  II  that  resulted  from  this  survey 
were  sent  to  the  Convention  Secretar¬ 
iat  on  October  5,  1978,  in  order  to 
meet  the  deadline  for  their  considera¬ 
tion  at  the  Second  Meeting  of  the 
Conference  of  the  Parties.  The  status 
of  these  proposals  and  the  roles  of  the 
public  and  of  the  U.S.  delegation  to 
the  meeting  in  regard  to  them  were 
described  in  a  Federal  Register  notice 
published  on  January  16,  1979  (44  FR 
3384).  In  that  notice,  the  Service  an¬ 
nounced  it  would  subsequently  publish 
final  determinations  on  the  biological 
and  trade  status  of  species  subject  to 
U.S.  proposals  in  light  of  the  criteria 
for  amending  the  appendices.  The  ne¬ 
gotiating  positions  of  the  U.S.  delega¬ 
tion  will  be  based  on  these  determina¬ 
tions.  noting,  however,  that  the  proc¬ 
ess  of  negotiation  might  require  a 
shift  in  certain  negotiating  positions. 

Final  Determinations 

The  Service  has  considered  all  com¬ 
ments  and  information  received  by 
January  15,  1979,  in  making  final  de¬ 
terminations  on  United  States  propos¬ 
als  to  amend  Appendices  I  and  II. 
These  determinations  are  the  result  of 
compilation  and  examination  of  the 
evidence  by  the  staffs  of  the  Service 
and  the  Endangered  Species  Scientific 
Authority.  In  addition,  the  Service  has 
prepared  Environmental  Impact  As¬ 
sessments  to  determine  if  the.se  pro¬ 
posed  U.S.  actions  would  significantly 
affect  the  quality  of  the  human  envi¬ 
ronment  within  the  meaning  of  sec¬ 
tion  102(2)(c)  of  the  National  Environ¬ 
mental  Policy  Act. 

The  following  table  shows  the  cur¬ 
rent  appendix  listing,  proposed 
amendment  and  final  determination 
for  each  species  subject  to  a  U.S.  pro¬ 
posal. 


Final  Determinations  of  the  Service  on  Proposals  by  the  United  States  To  Amend  the  Convention  Appendices 


Species 


Current  Proposal  to  parties  Pinal  determination ' 

listing 


Mexican  duck .  App.  I.. 

Marsh  hawk . . . App.  II 

Trumpeter  swan .  App.  II 

Mcani's  quail .  App.  II 

Sparrow  hawk .  App.  II 

Bobcat . App.  II 

Osprey . App.  II 

Greater  prairie  chicken . App.  II 

Atlantic  sturgeon .  App.  I 

American  alligator .  App.  I 

Southern  sea  otter . App.  I 

Peale’s  peregrine .  App.  1 

Bald  eagle . App.  I 


Delete  from  App.  I .  Delete  from  App.  I. 

Delete  from  App.  II . . .  Delete  from  App.  II. 

Delete  from  App.  II .  Retain  in  App.  II. 

Delete  from  App.  II .  Delete  from  App.  II. 

Delete  from  App.  II .  Delete  from  App.  II. 

Delete  from  App.  II .  Retain  in  App.  II. 

Delete  U.S.  pop.  from  App.  II .  Delete  U.S.  pop.  from  App.  II. 

Delete  from  App.  II .  Delete  from  App.  II. 

Transfer  to  App.  II .  Transfer  to  App.  II. 

Transfer  to  App.  II .  Transfer  to  App.  II  * 

Transfer  to  App.  II .  Retain  in  App.  I. 

Transfer  to  App.  II . . .  Transfer  to  App.  II  * 

Transfer  Alaska  pop.  to  App.  n .  Transfer  Alaska  pop.  to  App.  11 
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Pinal  Determinations  of  the  Service  on  Proposals  by  the  United  States  To  Abiend  the  Convention  Appendices -Continued 


Species 


Current 

listing 


Proposal  to  parties 


Final  determination ' 


Northern  elephant  seal . 

Golden  eagle . 

.Op^alupe  fur  seal . 

/Anrerican  cr^vj^le _ 

'  Bol^n  tortoise . . 

Goshawk . . . 

Golden  eagle . 


Gray  wolf. 
Puma . . 


Bighorn  sheep  . . . . 

Grtesly  and  brown  bears . 


App.  I .  Transfer  to  App.  II .  Transfer  to  App.  II. 

App.  II .  Transfer  eastern  U.S.  pop.  to  App.  I .  Transfer  eastern  U.S.  pop.  to  App.  I. 

App.  II .  Transfer  to  App.  I .  Transfer  to  App.  I. 

App.  II . .  Transfer  U.S.  pop.  to  App.  I  — - -  Transfer  U.S.  pop.  to  App.  I 

App.  II .  Transfer  to  App.  I . .  Transfer  to  App.  I. 

App.  II .  App.  II  for  control  of  other  species _  Retain  as  is  on  App.  II. 

App.  II .  list  western  U.8.  pop.  in  App.  II  for  con-  List  western  U.S.  pop.  in  App.  II  for  control 

trol  of  other  species.  of  other  species. 

App.  II .  List  Alaska  pop.  in  App.  II  for  control  of  List  Alaska  pop..  In  App.  II  for  control  of 

other  species.  other  species. 

App.  II .  List  U.S.  and  Canada  pop.  in  App.  II  for  List  U.S.  and  Canada  pop.  in  App.  II  for 

control  of  other  species.  control  of  other  species. 

App.  II .  List  U.S.  and  Canada  non  in  App  11  for  List  U.S.  pop.  in  App.  II  for  control  of  Other 

control  of  other  species.  species. 

App.  n .  List  Alaska  and  Canada  pop.  In  App.  11  for  List  Alaska  and  Canada  pop.  in  App.  11  for 

control  of  other  species.  control  of  other  species. 


'Final  decisions  on  amendments  to  Appendices  I  and  II  are  made  by  agreement  of  the  Party  nations. 

’The  trumpeter  swan  was  omitted  from  App.  II  in  the  authentic  text  of  the  Convention,  apparently  by  clerical  error. 

’At  request  of  ESSA.  the  Service  will  propose  to  the  Parties  that  these  species  be  Included  in  App.  II  both  because  of  the  potential  threat  of  extinction  and 
because  of  the  need  to  control  trade  in  other  listed  species. 


The  basis  for  the  Service’s  final  de¬ 
termination  on  each  species  is  dis¬ 
cussed  below,  noting  that  a  summary 
of  the  information  on  biological  and 
trade  status  that  led  to  the  proposed 
amendments  was  published  in  the  Fed¬ 
eral  Register  on  November  27,  1978. 
The  present  notice  therefore  focuses 
on  comments  and  information  received 
subsequent  to  publication  of  the  pro¬ 
posed  amendments  on  November  27, 
1978. 

1.  Mexican  duck  (AncLS  platyrhyn- 
chos  diazi).  No  additional  data  have 
been  received  concerning  this  species 
beyond  that  considered  in  making  the 
proposal.  The  Defenders  of  Wildlife, 
ill  a  letter  to  the  Service  dated  Janu¬ 
ary  15,  1979,  stated  that  Mexico  "has 
traditionally  wanted  the  Mexican  duck 
on  Appendix  I”  and  that  it  is  “com¬ 
pletely  inappropriate  for  the  U.S.,  to 
propose  any  change  in  the  status  of 
the  Mexican  duck  under  CITES, 
except  upon  request  from  Mexico.” 
Defenders  also  stated  that  Mexico  has 
expressed  its  opposition  to  the  U.S.  po¬ 
sition  and  has  recommended  the  Mexi¬ 
can  duck  for  Appendix  II. 

The  Service  had  requested  informa¬ 
tion  from  the  government  of  Mexico 
and  from  all  other  national  govern¬ 
ments  through  the  Department  of 
State  in  March,  1978.  A  response  was 
received  from  the  Secretary  of  Agri¬ 
culture  and  Hydraulic  Resources  of 
Mexico,  suggesting  that  the  Mexican 
duck  belongs  in  Appendix  II  but  offer¬ 
ing  no  supporting  reasons  or  informa¬ 
tion.  This  suggestion  was  considered 
along  with  all  other  comments.  In  that 


the'  Mexican  suggestion  was  made 
prior  to  development  of  a  U.S.  posi¬ 
tion,  it  was  not  made  as  an  expression 
of  opposition  to  the  U.S.  position  as 
claimed  by  Defenders.  The  Service  rec¬ 
ognizes  the  importance  of  national 
views,  especially  as  they  concern  spe¬ 
cies  native  to  that  nation.  However, 
such  views  must  be  considered  in  the 
context  of  other  information  rather 
than  to  the  exclusion  of  such  informa¬ 
tion.  Accordingly,  the  Service  has  de¬ 
termined  to  support  the  proposal  to 
delete  the  Mexican  duck  from  Appen¬ 
dix  I  on  the  basis  of  recent  surveys 
that  show  substantial  piopulations 
'with  no  evidence  of  potential  threat  to 
their  survival  because  of  trade. 

Marsh*  hawk  or  northern  harrier 
(Circus  cyaneus).  The  Service  received 
only  one  substantial  comment  on  its 
proposal  to  delete  this  species  from 
Appendix  II,  other  than  general  state¬ 
ments  of  support  or  requests  to  with¬ 
draw  all  proposals.  The  Office  of  Mi¬ 
gratory  Bird  Management  in  the  Serv¬ 
ice  reported  that  this  is  a  common  spe¬ 
cies  within  its  range  and  that  available 
data  indicate  a  stable  population  be¬ 
tween  the  years  1967  and  1974.  The 
Office  also  noted  that  only  one  of 
2,131  raptors  marked  by  Federal  mark¬ 
ers  for  birds  held  in  captivity  was  a 
harrier.  They  reported  no  significant 
falconry,  commercial  or  trade  interest 
in  it.  The  Endangered  Species  Scientif¬ 
ic  Authority  recommended  that  the 
harrier  be  deleted  from  Appendix  II  or 
annotated  in  Appendix  II  for  purposes 
of  controlling  trade  in  other  popula¬ 
tions  if  there  is  opposition  from  other 


nations  to  its  deletion. 

The  Service  has  concluded  from 
these  comments  and  from  previously 
available  information  to  support  the 
proposal  to  delete  the  marsh  hawk  (or 
northern  harrier)  from  Appendix  II 
because  of  its  stable  population  status 
and  the  absence  of  any  significant 
trade. 

3,  Trumpeter  swan  (Cygnus  buccina¬ 
tor).  The  decision  on  whether  or  not 
to  delete  this  species  from  Appendix  II 
was  difficult.  The  swan’s  populations 
have  increased  from  very  low  numbers 
to  the  point  where  habitat  appears  to 
be  a  limiting  factor  for  the  interior 
population  of  slightly  under  1,000 
birds,  while  the  Alaska  population 
(4,170  birds  in  the  summer  of  1975)  is 
still  expanding.  Despite  these  in¬ 
creases,  the  total  population  Is  only 
about  5,000  individuals.  The  Endan¬ 
gered  Species  Scientific  Authority,  in 
a  letter  to  the  Director  dated  January 
4,  1979,  requested  that  this  species  be 
retained  in  Appendix  II  because  "the 
population  is  still  quite  small,  and 
trade  in  feathers  was  the  primary 
cause  of  its  original  depletion.”  They 
add  that  “The  species  is  closely  pro¬ 
tected  by  other  laws,  but  as  for  the  sea 
otter,  these  laws  are  more  restricted  in 
scope  than  the  Convention.”  The 
Trumpeter  Swan  Society,  in  a  January 
12,  1979,  letter,  stated  that  deletion  of 
the  species  from  Appendix  II  “conceiv¬ 
ably  could  allow  international  trade 
that  would  be  contrary  to  the  integri¬ 
ty  and  viability  of  the  species  *  •  •” 
They  concluded  that  “considering  the 
possible  existence  of  two  subspecies  of 
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trumpeter  swans,  the  critical  winter 
habitat  of  the  interior  population  of 
the  trumpeter  swan,  and  the  decreas¬ 
ing  viability  of  the  Yellowstone-area 
trumpeters,  the  Trumpeter  Swan  Soci¬ 
ety  recommends  that  the  U.S.  Fish 
and  Wildlife  Service  remove  any  con¬ 
sideration  of  deleting  the  trumpeter 
swan  from  Appendix  II  •  *  •” 

Although  deletion  of  the  trumpeter 
swan  from  Appendix  II  would  have  no 
demonstrable  impact  on  its  continued 
survival,  the  Service  has  determined 
that  the  status  of  the  two  populations 
is  not  now  sufficiently  secure  to  merit 
the  removal  of  Appendix  II  trade  con¬ 
trols  under  the  criteria  adopted  by  the 
Parties  for  deletion  of  species  from 
the  appendices.  Therefore,  the  Service 
has  determined  to  retain  this  species 
in  Appendix  II,  and  it  will  seek  correc¬ 
tion  of  the  error  that  eliminated  the 
species  from  Appendix  II  to  the  au¬ 
thentic  text  of  the  Convention  in  1973. 

4.  Mearn’s  quail  (Cyrtonyx  montezu- 
mae  meamsih  The  Service  has  re¬ 
ceived  no  additional  information  or 
any  adverse  comments  on  the  proposal 
to  delete  this  subspecies  from  Appen¬ 
dix  II,  which  is  supported  by  the  Eln- 
dangered  Species  Scientific  Authority 
and  the  wildlife  agencies  of  states  in 
which  Mearn’s  quail  occurs.  In  view  of 
the  questionable  basis  for  the  original 
listing  of  this  subspecies,  the  absence 
of  significant  international  trade  and 
the  occurrence  of  populations  large 
enough  to  support  legal  hunting  in 
New  Mexico  and  Arizona,  the  Service 
has  determined  to  support  the  propos¬ 
al  deleting  Meam’s  quail  from  Appen¬ 
dix  II. 

5.  Sparrow  hawk  or  kestrel  (Falco 
sparverius).  The  Service  proposed  to 
delete  this  species  from  Appendix  II. 
The  only  additional  information  on 
this  species  subsequent  to  the  notice 
of  November  27,  1978,  came  from  the 
Service’s  Office  of  Migratory  Bird 
Management,  which  reported  that  the 
estimate  of  a  population  exceeding 
300,000  was  based  on  the  1974  Christ¬ 
mas  Count,  and  that  the  estimate  is 
undoubtedly  con.serv'ative.  Although 
this  species  is  used  in  falconry,  it  is 
used  mainly  by  persons  entering  the 
sport.  Only  3.4%  of  the  2,131  raptors 
held  in  captivity  and  identified  by 
Federal  markers  were  of  this  species. 
Considering  the  large  populations  of 
the  kestrel  and  the  negligible  impact 
of  international  trade,  the  Service  has 
determined  to  support  the  proposal  to 
delete  it  from  Appendix  II. 

6.  Bobcat  iLynx  rufus).  The  Service’s 
proposal  to  delete  the  bobcat  from  Ap¬ 
pendix  II  was  based  on  a  large  body  of 
information  assembled  by  the  Service 
and  the  Endangered  Species  Scientific 
Authority  (ESSA).  It  was  reexamined 
in  light  of  criticism  comments  and  de¬ 
tailed  analysis  of  the  available  data 
from  the  ESSA,  the  Council  on  Envi¬ 


ronmental  Quality,  Defenders  of  Wild¬ 
life,  other  non-governmental  organiza¬ 
tions.  and  numerous  individual  citi¬ 
zens,  and  in  light  of  support  for  the 
proposal  by  many  state  wildlife  agen¬ 
cies  that  have  the  primary  responsibil¬ 
ity  for  conserving  bobcat  populations, 
and  by  the  National  Wildlife  Feder¬ 
ation. 

Despite  all  of  the  controversy  gener¬ 
ated  by  this  proposal,  very  few  addi¬ 
tional  data  on  bobcats  have  been  pre¬ 
sented  during  the  comment  period.  It 
is  still  an  open  question  as  to  whether 
or  not  the  bobcat  may  become  threat¬ 
ened  with  extinction  unless  interna¬ 
tional  trade  in  it  is  subject  to  strict 
regulation  (which  is  a  basic  require¬ 
ment  for  including  a  species  in  Appen¬ 
dix  II).  There  is  some  question  as  -to 
whether  the  bobcat  would  qualify  for 
inclusion  if  it  were  not  already  listed. 
Such  questions  are  beside  the  point  at 
this  time,  however,  because  the  Serv¬ 
ice  is  conducting  the  present  survey  in 
terms  of  criteria  for  addition  and.,dele- 
tion  adopted  by  the  Parties.  The  crite¬ 
ria  for  deletion  require  “positive  scien¬ 
tific  evidence  that  the  species  can 
withstand  the  exploitation  resulting 
from  the  removal  of  protection  afford¬ 
ed  by  the  present  listing.’’ 

Further,  “such  evidence  should  in¬ 
clude  at  least  a  well-documented  popu¬ 
lation  survey,  an  indication  of  the  pop¬ 
ulation  trend  of  the  species,  showing 
recovery  sufficient  to  justify  deletion 
or  transfer,  and  an  analysis  of  the  po¬ 
tential  for  commercial  trade  in  the 
species.”  Reconsideration  of  all  pres¬ 
ently  available  information  by  the 
Service  indicates  that  the  criteria  for 
deletion  are  not  met.  The  criteria, 
being  guidelines,  leave  considerable 
room  for  interpretation.  However,  the 
Service  believes  that  these  data  are  in¬ 
sufficient.  even  allowing  a  generous  in¬ 
terpretation.  Accordingly,  the  Service 
has  determined  that  the  available  data 
on  bobcat  do  not  satisfy  the  criteria 
for  deletion  of  species  from  Appendix 
II.  However,  because  of  pending  litiga¬ 
tion  in  the  states  of  Louisiana  and 
Wisconsin,  the  Service  may  be  present¬ 
ly  precluded  from  withdrawing  the 
proposal  to  delete  bobcat  from  Appen¬ 
dix  II  at  this  time.  Once  there  has 
been  a  resolution  of  these  court  cases, 
the  Service  intends  to  take  appropri¬ 
ate  action  to  withdraw  the  bobcat  pro- 
PK)sal. 

It  has  been  proposed  by  both  the 
Service  and  the  Endangered  Species 
Scientific  Authority  that  the  Party  na¬ 
tions  adopt  special  criteria  for  transfer 
or  deletion  of  previously  listed  species. 
Until  the  Fourth  Meeting  of  the  Con¬ 
ference  of  the  Parties  (expected  to  be 
held  in  1983),  these  criteria  would  pro¬ 
vide  for  transfer  or  deletion  of  species 
if  a  review  of  available  data  indicated 
that  the  presently  existing  criteria  for 
addition  are  not  met.  If  such  proposal 


and  .special  criteria  are  adopted,  the 
Service  will  reconsider  the  appropri¬ 
ateness  of  including  the  bobcat  and 
other  species  in  the  appendices. 

7.  Osprey  (Pandion  haliaetus).  The 
Service  has  received  general  commients 
from  several  state  wildlife  agetjcies 
and  the  National  Wildlife  Federation 
supporting  the  proposal  to  delete  the 
osprey  from  Appendix  II.  The  only 
other  organization  to  comment  on  the 
proposal  during  the  comment  period 
was  the  Defenders  of  Wildlife,  which 
had  no  objection  to  it.  Considering 
that  there  is  no  significant  interna¬ 
tional  trade  in  the  species  or  potential 
for  such  trade,  the  Service  has  deter¬ 
mined  to  support  the  propo.sal  that 
the  osprey  be  deleted  from  Appendix 
II. 

8.  Greater  prairie  chicken  iTyvipan- 
uchvs  cupido  pinnatus).  The  Service 
has  received  no  additional  information 
on  this  subspecies  beyond  that  consid¬ 
ered  in  the  Federal  Register  notice  of 
November  27,  1978.  Several  state  wild¬ 
life  agencies  and  the  national  Wildlife 
Federation  endorsed  the  proposal  and 
the  Defenders  of  Wildlife  did  not 
object  to  it.  In  view  of  the  large  popu¬ 
lations  that  support  sport  hunting  and 
the  absence  of  significant  internation¬ 
al  trade,  the  Service  has  determined  to 
support  the  proposal  to  delete  this 
subspecies  from  Appendix  II. 

9.  Atlantic  sturgeon  (Acipenser  ox- 
yrhnchus).  The  Service’s  proposal  to 
transfer  the  Atlantic  sturgeon  from 
Appendix  I  to  Appendix  II  was  based 
primarily  on  a  recommendation  from 
the  Endangered  Species  Scientific  Au¬ 
thority,  which  noted  that  although 
this  species  experienced  a  general  pop¬ 
ulation  decline  in  the  19th  century,  it 
is  still  widespread  and  abundant  in 
some  areas.  ’Two  such  areas  are  the  St. 
John  Riyer  in  New  Brunswick  and  the 
Hudson  River  in  New  York.  Signifi 
cant  trade  in  this  species  in  the  past 
contributed  to  its  decline.  A  recovery 
of  the  populations  could  lead  to  fur¬ 
ther  trade,  which  justifies  the  mainte¬ 
nance  of  protection  under  the  Conven¬ 
tion.  Therefore,  the  Service  has  deter¬ 
mined  to  support  the  proposal  to 
transfer  the  Atlantic  sturgeon  to  Ap¬ 
pendix  II. 

10.  American  alligator  (Alligator 
mississippiensis).  The  proposal  to 
transfer  this  species  from  Appendix  I 
to  Appendix  II  has  generated  much 
controversy.  The  proposal  is  strongly 
supported  by  the  state  wildlife  agen¬ 
cies  of  Louisiana  and  Florida.  These 
states  have  supplies  extensive  infor¬ 
mation  on  the  alligator,  both  prior  to 
and  during  the  comment  period  for 
the  Federal  Register  notice  of  No¬ 
vember  27,  1978.  The  Secretary  of  the 
Louisiana  Wildlife  and  Fisheries  Com¬ 
mission,  in  a  letter  to  the  Director 
dated  January  4,  1979,  emphasized 
that  “the  Federal  government  should 
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monitor  exports,  and  work  closely 
with  affected  states  in  developing  alli¬ 
gator  management  programs,  particu¬ 
larly  in  regards  to  harvest.”  He  adds 
that  “We  view  the  amazing  recovery  of 
the  alligator  as  a  complex  issue,  in¬ 
volving  state  and  federal  management 
'  programs;  concerned  citizens,  particu¬ 
larly  landowners;  legislative  and  Judi¬ 
cial  cooperation:  all  in  conjunction 
with  a  strong  enforcement  effort.” 

The  Executive  Director  of  the  Flor¬ 
ida  Game  and  Fresh  Water  Fish  Com¬ 
mission.  in  a  letter  to  the  Director 
dated  January  15,  1979,  pointed  out 
various  shortcomings  in  the  Service’s 
proposal.  The  Service  acknowledges 
receipt  of  additional  information  sup¬ 
porting  transfer  of  the  alligator  to  Ap¬ 
pendix  II  that  would  have  been  ap- 
proriate  to  include  in  the  proposal, 
and  will  seek  to  introduce  it  for  consid¬ 
eration  by  the  Party  nations. 

Objections  to  the  proposal  were 
raised  by  Monitor,  Inc.,  the  Environ¬ 
mental  Defense  Fund,  Defenders  of 
Wildlife  and  the  Natural  Resources 
Defense  Council,  Inc.  The  objections 
by  these  organizations  were  essentially 
as  follows: 

(1)  The  species,  or  at  least  popula¬ 
tions  in  some  areas,  are  still  endan¬ 
gered,  due  in  part  to  loss  of  habitat; 

(2)  transfer  of  the  alligator  to  Ap¬ 
pendix  II  will  reopen  commercial  trade 
that  would  encourage  illegal  killing 
and  smuggling  of  alligators,  which  is 
difficult  to  enforce  against; 

(3)  if  legal  commercial  trade  is  re¬ 
opened,  non-Party  nations  and  any  na¬ 
tions  that  have  entered  a  reservation 
on  the  species  will  not  help  insure  that 
only  legally  exported  alligators  are  al¬ 
lowed  in  trade; 

(4)  trade  in  alligators  would  be  detri¬ 
mental  to  other  species  of  crocodilians 
because  of  similarity  in  appearance; 

(5)  it  will  be  impossible  to  determine 
if  U.S.  imports  of  alligator  products 
fabricated  in  other  nations  consist  of 
legally  or  illegally  exported  specimens. 

With  regard  to  the  issue  of  endan¬ 
gered  populations,  it  should  be  noted 
that  the  species  as  an  entity  is  not 
presently  threatened  with  extinction. 
Listing  in  Appendix  II  does  not  elimi¬ 
nate  the  possibility  of  restricting  legal 
exports  to  only  those  populations  that 
can  sustain  a  harvest.  The  Endangered 
Species  Scientific  Authority  (ESSA) 
must  advise  that  export  will  not  be 
detrimental  to  the  survival  of  the  spe¬ 
cies.  Such  findings  can  be  made  at  the 
population  level.  This  provides  the 
flexibility  needed  to  address  problems 
raised  by  local  or  regional  variations  in 
alligator  abundance  and  to  address  the 
issue  of  marketing  products  of  alliga¬ 
tors  that  were  legally  harvested. 

■  Concerning  the  second  point,  it  is 
'■not  clear  if  reopening  legal  trade  in 
alligators  will  encourage  or  discourage 
illegal  killing  and  smuggling.  It  can  be 


PROPOSED  RULES 

argued  that  trade  will  flow  through  a 
legal  outlet  if  one  is  provided.  An  over¬ 
seas  market  already  exists,  and  trans¬ 
fer  of  the  alligator  to  Appendix  II 
would  not  necessarily  expand  that 
market  to  make  alligator  smuggling 
more  profitable.  Enforcement  of 
export  controls  is  obviously  difficult, 
considering  the  manpower  limitations 
of  the  Service  and  other  concerned 
state  and  federal  agencies,  but  en¬ 
forcement  can  be  as  effective  in  deal¬ 
ing  with  a  controlled  commercial 
export  as  it  is  in  dealing  with  a  total 
ban  on  commercial  export. 

The  third  point,  that  certain  other 
nations  will  not  assist  the  U.S.  in  in¬ 
suring  that  only  legally  exported  alli¬ 
gators  enter  trade,  leads  to  the  conclu¬ 
sion  that  primary  reliance  must  be  on 
U.S.  export  controls.  However,  non- 
Parties  and  Parties  with  reservations 
would  not  offer  much  help  even  if  the 
species  were  kept  in  Appendix  I.  This 
is  clear  from  the  demonstrated  exist¬ 
ence  of  a  foreign  market  for  smuggled 
alligator  hides.  The  only  effective 
weapon  against  such  illegal  trade  L« 
the  imposition  of  controls  by  the  U.S. 
and  other  Parties  on  any  subsequent 
reexport  trade.  Such  controls  can  be 
imposed  for  Appendix  II  about  as  well 
as  for  Appendix  I. 

The  fourth  point  about  problems  of 
controlling  trade  in  other  crocodilians 
is  probably  the  most  significant  one. 
Identification  of  alligator  hides  and 
fabricated  products  as  to  species  will 
be  necessary  to  reduce  the  threat  to 
other  species.  Otherwise,  hides  and 
products  of  those  species  might  enter 
commercial  trade  as  “alligator”  speci¬ 
mens.  In  response  to  this  issue,  the 
Endangered  Species  Scientific  Author¬ 
ity,  with  endorsement  from  the  Coun¬ 
cil  on  Environmental  Quality,  has  re¬ 
quested  the  Service  to  propose  that 
the  alligator  be  listed  in  Appendix  II 
“expressly  both  because  [it]  may 
become  threatened  with  extinction 
unless  trade  is  regulated  and  because 
trade  in  [it]  must  be  regulated  to  con¬ 
trol  trade  in  other  species.”  The  sig¬ 
nificance  of  this  request  is  that  if  it  is 
adopted,  the  E£SA  will  base  its  finding 
about  detriment  to  the  survival  of  the 
species  on  both  the  alligator  and  other 
species  that  could  be  harmed  by  alliga¬ 
tor  trade. 

The  fifth  point  about  limiting  im- 
p>orts  of  previously  exported  alligator 
products  to  legally  exported  specimens 
hinges  on  the  development  of  a  reli¬ 
able  method  of  marking  such  speci¬ 
mens  in  a  way  that  shows  up  in  the 
finished  product.  Besides  marking,  two 
alternatives  that  have  been  suggested 
are  to  confine  commercial  trade  in  alli¬ 
gators  to  the  U.S.  or  to  allow  only 
export  of  finished  products.  In  any 
case,  imports  of  alligator  products 
would  not  be  allowed  by  the  Service 
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unless  there  were  means  of  demon¬ 
strating  their  legal  origin. 

In  conclusion,  the  Service  has  deter¬ 
mined  to  support  the  proposal  to 
transfer  the  alligator  from  Appendix  I 
to  Appendix  II,  and  to  seek  agreement 
by  the  Parties  that  it  be  included  in 
Appendix  II  both  because  it  may 
become  threatened  with  extinction 
unless  trade  is  regulated  and  because 
trade  in  it  must  be  regulated  in  order 
to  effectively  control  trade  in  other 
listed  species. 

11.  Southern  sea  otter  {Enhydra 
lutris  nereis).  The  Service’s  proposal 
to  transfer  this  subspecies  from  Ap¬ 
pendix  I  to  Appendix  11  was  based  on 
evidence  that  it  was  not  presently 
threatened  with  extinction,  the  basic 
requirement  for  inclusion  in  Appendix 
I.  This  proposal,  while  supported  by  a 
number  of  state  wildlife  agencies  and 
the  National  Wildlife  Federation,  was 
opposed  by  the  Friends  of  the  Sea 
Otter,  The  Defenders  of  Wildlife,  the 
Environmental  Defense  P^ind  and  the 
Otter  Specialist  Group  of  the  I.U.C.N. 
Survival  Service  Commission.  The 
points  raised  in  these  objections  were 
summarized  in  a  letter  dated  January 
4,  1979,  from  the  Endangered  Species 
Scientihc  Authority  to  the  Director: 

The  Southern  sea  otter  has  recovered 
from  virtual  extinction  to  a  population  esti¬ 
mated  at  somewhat  less  than  2000  individ¬ 
uals.  Although  this  recovery  is  encouraging, 
the  population  is  still  extremely  small,  is  in 
competition  with  abalone  fishery  in  Califor¬ 
nia,  and  is  vulnerable  to  oil  pollution.  In  ad¬ 
dition,  the  animal’s  pelt  is  very  valuabie, 
having  led  to  its  original  decimation.  Per¬ 
haps  the  strongest  argument  in  support  of 
the  Management  Authority  proposal  is  that 
the  sea  otter  is  thoroughly  protected  by 
other  laws;  particularly,  the  Marine 
Mammal  Protection  Act.  the  Endangered 
Species  Act,  and  California  State  iaw.  How¬ 
ever,  the  Convention  is  the  only  global  in¬ 
ternational  agreement  affording  protection 
to  this  species,  and  because  potential  trade 
in  the  species  has  global  dimensions  that 
protection  should  not  be  lessened  on  the 
basis  of  more  parochial  laws. 

Subsequent  discussions  between  the 
ESSA  staff  and  the  Service  involved  a 
weighing  of  the  biological  status  of 
the  sea  otter,  including  evidence  of  re¬ 
covery,  protection  under  federal  and 
State  laws,  and  threats  from  oil  spills 
and  fishermen,  against  the  potential 
trade  that  could  affect  the  species. 
The  result  of  this  weighing  was  that 
the  evidence  did  not  clearly  show 
whether  the  species  belongs  in  Appen¬ 
dix  I  or  Appendix  II.  However,  consid¬ 
ering  that  the  criteria  adopted  by  the 
Parties  for  transfer  or  deletion  state 
that  if  the  Conference  of  the  Parties 
errs,  it  should  be  toward  protection  of 
the  resource,  the  Service  has  deter¬ 
mined  to  retain  the  southern  sea  otter 
in  Appendix  I. 

12.  Peale’s  peregrine  (Falco  pere~ 
grinus  pealei).  The  -Service’s  proposal 
to  transfer  this  subspecies  of  the  per- 
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egrine  falcon  from  Appendix  I  to  Ap¬ 
pendix  II  was  based  on  scientific  evi¬ 
dence  that  it  was  not  currently  threat¬ 
ened  with  extinction.  To  a  large 
extent,  this  is  because  Peale’s  per¬ 
egrine  has  experienced  no  significant 
eggshell  thinning  due  to  pesticide  con¬ 
tamination. 

Objections  to  the  proposal  were 
raised  by  the  Defenders  of  Wildlife, 
the  Environmental  Defense  Fund, 
Monitor,  Inc.,  the  Natural  Resources 
Defense  Council,  Inc.,  and  the  Animal 
Welfare  Institute.  The  issues  raised  in 
their  objections  are: 

(1)  transferring  Peale’s  peregrine  to 
Appendix  II  creates  an  enforcement 
problem  because  of  its  similarity  in  ap¬ 
pearance  to  other  subspecies  in  Ap¬ 
pendix  I; 

(2)  the  proposed  transfer  would 
stimulate  demand  for  the  species  in 
commercial  trade  and  affect  attitudes 
of  foreign  nations  as  they  concern  pro¬ 
tecting  peregrines; 

(3)  There  is  no  evidence  that  popula¬ 
tions  of  Peale’s  peregrine  can  support 
commercial  trade,  and  the  potential 
effects  of  such  trade  should  be  ana¬ 
lyzed. 

As  explained  in  the  discussion  of  the 
alligator  proposal,  there  are  ways  to 
reduce  the  enforcement  problem 
caused  by  similarity  of  appearance  to 
other  subspecies  or  species.  Marking 
requirements  for  any  peregrines  pre¬ 
sented  for  export  from  the  U.S.  will 
help,  in  connection  with  a  requirement 
for  documentary  evidence  of  the  speci¬ 
men’s  identity  and  legal  acquisition  by 
the  exporter.  The  Convention  provides 
for  listing  species  in  Appendix  II 
rather  than  in  Appendix  I  when  their 
trade  must  be  regulated  in  order  to 
control  trade  in  other  listed  species. 
The  Elndangered  Species  Scientific  Au¬ 
thority,  with  endorsement  from  the 
council  on  Environmental  Quality,  has 
requested  the  Service  to  propose  that 
Peale’s  peregrine  be  listed  in  Appendix 
II  both  because  it  may  become  threat¬ 
ened  with  extinction  unless  trade  is 
regulated  and  because  trade  in  it  must 
be  regulated  to  effectively  control 
trade  in  other  species  (in  this  case, 
other  peregrine  subspecies).  Such  list¬ 
ing  would  entail  dual  findings  of  non¬ 
detriment,  as  described  above  for  the 
alligator. 

The  argument  that  the  proposed 
transfer  of  Peale’s  peregrine  would 
stimulate  demand  for  the  species  and 
affect  attitudes  of  foreign  nations 
about  protecting  peregrines  does  not 
take  certain  factors  into  account.  The 
desirability  for  this  species  in  falconry 
is  already  high  and  it  is  countered  by 
strict  Federal  and  state  controls.  Also, 
the  attitudes  of  foreign  authorities 
about  peregrine  protection  are  based 
on  information  they  have  on  the  bio¬ 
logical  status  and  conseiwation  meas¬ 
ures  applied  to  the  species,  as  well  as 
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knowledge  of  its  Convention  appendix 
status.  The  Service  advocates  wildlife 
conservation  based  on  the  best  availa¬ 
ble  scientific  evidence,  both  in  the  U.S. 
and  abroad,  and  would  expect  the  ap¬ 
pendix  listing  to  be  viewed  in  light  of 
such  evidence  by  other  authorities. 

The  proposed  transfer  of  Peale’s 
peregrine  to  Appendix  II  would  not 
result  in  a  lessening  of  other  Federal 
and  state  controls.  In  Appendix  II,  as 
in  Appendix  I,  exports  may  only  be  al¬ 
lowed  if  they  are  found  not  to  be  detri¬ 
mental  to  the  survival  of  the  species. 
It  should  be  noted  that  the  number  of 
peregrines  legally  exported  is  very  low 
and  does  not  represent  a  significant 
fraction  of  the  population.  Domestic 
use  within  the  U.S.,  which  is  greater 
than  use  for  export,  is  also  strictly  reg¬ 
ulated.  Therefore,  the  potential  for 
commercial  trade  that  might  result 
from  the  transfer  of  Peale’s  peregrine 
to  Appendix  II  is  limited  and  does  not 
appear  to  present  a  problem  for  the 
conservation  of  this  subspecies. 

Accordingly,  the  Service  has  deter¬ 
mined  to  support  the  proposal  to 
transfer  Peale’s  peregrine  from  Ap¬ 
pendix  I  to  Appendix  II.  and  to  seek 
agreement  by  the  Parties  that  it  be  in¬ 
cluded  in  Appendix  II  both  because  it 
may  become  threatened  with  extinc¬ 
tion  unless  trade  is  regulated  and  be¬ 
cause  trade  in  it  must  be  regulated  in 
order  to  effectively  control  trade  in 
other  species. 

13.  Bald  eagle  (Haliaeetus  leucoce- 
phalus).  The  Service  has  proposed  to 
transfer  the  Alaskan  and  Canadian 
populations  of  this  species  from  Ap¬ 
pendix  I  to  Appendix  II  in  recognition 
of  their  biological  status,  which  is  not 
presently  threatened  with  extinction, 
and  the  potential  for  international 
trade  in  their  plumage.  Support  for 
this  proposal  has  been  expressed  by 
the  state  wildlife  agencies  of  Alaska, 
Alabama,  Minnesota,  Missouri,  New 
Mexico,  Pennsylvania  and  Wisconsin, 
and  by  the  National  Wildlife  Feder¬ 
ation.  The  only  comments  critical  of 
the  proposal  were  received  from  the 
Defenders  of  Wildlife,  which  argued 
that  the  population  information  was 
inadequate  to  justify  the  transfer 
from  Appendix  I  to  Appendix  II  in 
terms  of  the  criteria  adopted  by  the 
Parties,  and  that  if  Canada  were  to 
allow  commercial  trade  it  would  likely 
to  significantly  impact  U.S.  popula¬ 
tions. 

With  regard  to  population  data, 
recent  surveys  of  the  eagles  in  Alaska 
indicate  a  population  between  35,000 
and  50,000.  The  most  thorough  and  re¬ 
liable  of  these  surveys  have  been  con¬ 
ducted  in  southeastern  Alaska,  the 
area  where  eagles  are  most  abundant. 
Approximately  7,500  pairs  of  eagles 
breed  in  Alaska.  There  has  been  no  na¬ 
tionwide  scientific  survey  of  bald 
eagles  in  Canada,  but  the  available 


studies  indicate  a  total  Canadian  pop¬ 
ulation  of  around  46,000  birds.  It  is 
clear  from  these  figures,  and  from  the 
absence  of  any  indication  of  a  decline 
in  numbers,  that  these  populations  are 
not  presently  threatened  with  extinc¬ 
tion.  The  population  in  the  48  conter¬ 
minous  United  States,  presently  re¬ 
maining  in  Appendix  I,  did  decline  be¬ 
tween  the  1940’s  and  the  mid-  to  late 
1960’s.  Since  then,  numbers  of  eagles 
have  stabilized  or  increased  within 
their  important  ranges  according  to 
the  Service’s  Office  of  Migratory  Bird 
Management.  In  1976-77,  there  were 
1,067  known  active  nests  south  of 
Canada. 

The  possibility  that  Canada  would 
allow  commercial  trade  in  bald  eagles 
if  they  were  transferred  to  Appendix 
II  is  very  remote.  In  Canada,  control 
of  activities  involving  eagles  and  other 
raptors  is  accomplished  by  the  Prov¬ 
inces,  and  there  is  no  history  of  their 
allowing  commercial  exploitation  of 
bald  eagles.  This  does  not  seem  to  be  a 
topic  for  serious  concern. 

The  Service,  therefore,  has  deter¬ 
mined  to  support  the  proposal  to 
transfer  the  Alaskan  and  Canadian 
populations  of  the  bald  eagle  from  Ap¬ 
pendix  I  to  Appendix  II. 

14.  Northern  elephant  seal  (.Mir- 
ounga  angustirostris).  The  Service  re¬ 
ceived  no  information  related  to  its 
proposal  to  transfer  this  species  from 
Appendix  I  to  Appendix  II  during  the 
comment  period  following  publication 
fo  the  F’ederal  Register  notice  on  No¬ 
vember  27,  1978.  Several  state  wildlife 
agencies  and  the  National  Wildlife 
Federation  expressed  general  support 
for  the  proposal,  which  was  developed 
in  accordance  with  a  recommendation 
made  on  August  7,  1978,  by  the  Endan- 
gerd  Species  Scientific  Authority.  Be¬ 
cause  the  northern  elephant  seal  is 
still  recovering  from  previous  deple¬ 
tion  and  because  there  is  some  poten¬ 
tial  for  trade,  the  Service  has  deter¬ 
mined  to  support  the  proposal  to 
transfer  this  species  to  Appendix  II. 

15.  Golden  eagle  (Aquila  chrysaetos). 
The  Service  proposed  to  transfer  the 
population  of  this  species  in  the 
United  States  east  of  the  Mis.sissippi 
River  from  Appendix  II  to  Appendix  I, 
based  on  its  extremely  low  abundance. 
The  Service’s  Office  of  Migratory  Bird 
Management  reported  that  this  popu¬ 
lation  is  “undoubtedly  less  than  10 
breeding  pairs,”  and  that  no  breeding 
pairs  were  known  in  1978.  This  propos¬ 
al  was  supported  by  the  Defenders  of 
Wildlife,  Environmental  defense  Fund 
and  National  Wildlife  Federation,  in 
addition  to  the  state  wildlife  agencies 
of  Missouri,  New  Mexico,  Pennsylva¬ 
nia,  Tennessee  and  Wisconsin.  The  Al¬ 
abama  Department  of  Conservation 
and  Natural  Resources,  in  a  letter  to 
the  Director  dated  December  18,  1978,. 
reported:  “as  a  point  of  interest<  the 
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wintering  population  has  always  been 
low  in  Alabama  but  observation  rec¬ 
ords  of  this  species  do  not  indicate  a 
declining  population  in  this  state." 

Opposition  to  the  proposal  was  ex¬ 
pressed  by  the  Texas  Parks  and  Wild¬ 
life  Department,  in  a  letter  to  the  Di¬ 
rector  dated  January  19.  1979.  Their 
objection  was  that  the  determination 
that  a  species  or  population  occurring 
in  the  United  States  is  threatened 
with  extinction  should  only  be  made 
under  the  authority  of  the  Endan¬ 
gered  Species  Act  cf  1973.  Further, 
they  suggest  that  based  on  current  in¬ 
formation  and  on  the  existence  of 
other  controls,  consideration  should 
be  eriven  to  deleting  the  U.S.  popula¬ 
tion  from  the  appendices  entirely. 

The  Service  has  weighed  the  biologi¬ 
cal  status  of  this  species,  including  the 
effect  of  other  existing  forms  of  legal 
protection,  against  the  potential 
Impact  of  trade.  It  is  apparent  that 
the  trade  potential  is  small,  but  also 
that  any  trade  could  be  detrimental  to 
the  eastern  population  of  the  golden 
eagle.  There  are  questions  about 
whether  or  not  this  population  is  dis¬ 
tinct  from  the  western  one. 

In  the  Service’s  view,  it  is  generally 
best  to  list  all  populations  of  a  particu¬ 
lar  species  in  need  of  protection  on  a 
single  appendix  unless  subspecies  or 
geographically  distinct  populations  of 
that  species  clearly  require  different 
treatment.  This  view  is  based  on  a  con¬ 
sideration  of  the  enforcement  difficul¬ 
ties  and  of  the  problems  involved  in 
determining  if  a  population  or  subspe¬ 
cies  is  a  vaild  entity  deserving  separate 
treatment.  Considering  that  every  spe¬ 
cies  varies  in  abundance  over  its  range 
of  geographic  distribution,  it  would  be 
inappropriate  and  very  complicated  to 
separately  list  populations  at  the 
center  or  at  the  periphery  of  the  range 
unless  it  can  be  demonstrated  that 
they  are  distinct  subspecies  or  geo¬ 
graphically  distinct  populations,  and 
that  their  listings  should  be  different 
under  the  terms  of  the  Convention.  In 
the  present  case,  the  Service  believes 
the  eastern  population  of  the  golden 
eagle  merits  separate  treatment. 

With  regard  to  the  argument  that 
the  determination  of  threatened 
status  for  U.S.  species  should  be  made 
only  under  the  Endangered  Species 
Act.  it  should  be  recognized  that  the 
terms  for  listing  species  in  appendices 
to  the  Convention  do  not  correspond 
directly  with  those  for  listing  species 
as  Endangered  or  Threatened  under 
the  Act.  The  same  information  on  the 
biological  status  of  a  species  that  leads 
to  listing  the  species  under  one  of 
these  controls  might  lead  to  listing  it 
under  the  other  control,  but  there  is 
no  requirement  that  listings  under  the 
Act  precede  those  under  the  Conven¬ 
tion.  The  significant  concern  here  is 
the  procedure  for  listing  rather  than 


the  Act-Convention  sequence  of  list¬ 
ing.  The  Service  has  taken  steps,  as 
discussed  in  the  Federal  Register 
notice  of  January  16.  1979  (44  FR 
3384-3385),  to  provide  for  full  public 
and  state  involvement  in  developing 
U.S.  proposals  to  amend  the  Conven¬ 
tion  appendices.  These  steps  should 
help  alleviate  the  concerns  of  the 
Texas  Parks  and  Wildlife  Department 
and  other  organizations. 

16.  Guadalupe  fur  seal  {Arctocepha- 
lus  townsendi).  The  Service’s  proposal 
to  transfer  the  Guadalupe  fur  seal 
from  Appendix  II  to  Appendix  I  re¬ 
ceived  support  from  seversd  state  wild¬ 
life  agencies,  the  Defenders  of  Wild¬ 
life,  the  Environmental  Defense  Fund, 
and  the  National  Wildlife  Federation. 
The  latter  organization  did  not  sup¬ 
port  the  immediate  deletion  of  a  spe¬ 
cies  from  the  appendices  because  of 
apparent  extinction,  citing  the  exam¬ 
ple  of  this  species  as  one  that  has  been 
twice  considered  extinct.  No  additional 
information  has  been  received  on-  this 
sepcies  beyond  that  considered  in  de¬ 
veloping  the  proposal.  Because  of  the 
small,  localized  population  of  this  spe¬ 
cies  and  the  potential  for  trade  in  it, 
the  Service  has  determined  to  support 
the  proposal  to  transfer  it  to  Appendix 
I. 

17.  American  crocodile  iCrocodylus 
acutus).  As  with  the  preceding  species, 
the  Service  has  received  several  ex¬ 
pressions  of  support  but  no  additional 
information  with  regard  to  its  propos¬ 
al  to  transfer  the  United  States  popu¬ 
lation  of  the  American  crocodile  from 
Appendix  II  to  Appendix  I.  The  Serv¬ 
ice  has  determined  to  support  this  pro¬ 
posal  in  view  of  the  very  small  size  of 
this  population  and  the  high  potential 
for  trade  in  this  and  other  crocodi- 
lians. 

18.  Bolson  tortoise  (Gophenis  flavo- 
marginatus).  The  Service’s  proposal  to 
transfer  this  species  from  Appendix  II 
to  Appendix  I  was  based  on  a  recent 
study  indicating  that  it  was  threat¬ 
ened  with  extinction,  primarily  be¬ 
cause  of  predation  by  man.  Support 
for  the  proposal  was  expressed  by  the 
Defenders  of  Wildlife,  the  Envionmen- 
tal  Defense  FHind.  the  National  Wild¬ 
life  Federation,  and  the  state  wildlife 
agencies  of  Alabama.  Missouri,  New 
Mexico,  Pennsylvania  and  Wisconsin. 
Considering  that  no  additional  com¬ 
ments  or  information  have  been  re¬ 
ceived  on  this  proposal,  the  Service 
has  determined  to  support  it. 

19.  Goshawk  (Accipitcr  gentilis). 
The  Service’s  proposal  to  annotate 
United  States  populations  of  this  spe¬ 
cies  in  Appendix  II  was  based  on  evi¬ 
dence  that  although  populations  were 
small  relative  to  those  or  other  rap¬ 
tors,  the  w'ere  healthy,  and  that  the 
potential  for  international  trade  did 
not  appear  to  present  a  serious  threat 
to  their  survival.  Annotation  in  this 


case  would  serv'e  to  indicate  that  the 
species  is  included  in  Appendix  II  to 
effectively  control  trade  in  other  listed 
species,  among  them  other  popula¬ 
tions  of  the  goshawk.  The  Endangered 
Species  Scientific  Authority  (ESSA) 
has  proposed  that  when  a  species  is  so 
annotated,  their  finding  on  whether  or 
not  the  export  would  be  detrimental 
to  the  survival  of  the  species  would  be 
directed  at  the  effects  of  such  trade  on 
the  survival  of  other  species  it  is  listed 
to  protect.  If  the  Party  nations  adopt 
this  proposal,  it  would  mean  that  ex¬ 
ports  of  goshawks  from  the  U.S.  would 
not  be  limited  by  ESSA  on  the  basis  of 
detriment  to  U.S.  populations  of  gos¬ 
hawks.  ESSA,  in  a  letter  to  the  Direc¬ 
tor  dated  January  4. 1979,  that  was  en¬ 
dorsed  by  the  Council  on  Environmen¬ 
tal  Quality,  stated; 

We  also  believe  that  the  goshawk  outside 
of  Alaska,  should  be  retained  without  anno¬ 
tation  Indicating  that  it  is  included  for  simi¬ 
larity  of  appearance  to  other  species.  .  .  . 
The  goshawk  is  the  rarest  raptor  in  the  con¬ 
terminous  48  United  States,  after  the  Per¬ 
egrine.  It  is  sought  for  falconry,  and  it  is  in 
demand  internationally.  Although  use  of 
the  species  for  falconry  appears  to  have 
little  impact  on  the  species  across  its  entire 
range,  there  may  be  overexploitation  local¬ 
ly.  The  species  is  not  currently  threatened 
with  extinction,  but  regulation  of  trade  may 
be  significant  in  preventing  loss  from  areas 
that  are  easily  accessible.  Consequently,  re¬ 
tention  in  Appendix  II  without  annotation 
is  appropriate  for  the  population  outside  of 
the  conterminous  48  United  States  (sic).  An¬ 
notation  of  the  Alaska  population,  however, 
appears  to  be  appropriate. 

Support  for  the  Service’s  proposal 
came  from  the  state  wildlife  agencies 
of  Missouri,  New  Mexico,  Pennsylva¬ 
nia  and  Wisconsin,  and  from  the. Na¬ 
tional  Wildlife  Federation.  Kentucky 
indicated  a  preference  that  the  gos¬ 
hawk  be  deleted  from  Appendix  II,  but 
otherwise  supported  the  proposed  an¬ 
notation. 

The  proposal  w’as  opposed  by  the 
Defenders  of  Wildlife  on  the  grounds 
that  it  did  not  contain  a  description  of 
ESSA’s  procedures  for  making  their 
findings  or  the  Service’s  proposed  reg¬ 
ulations  for  insuring  that  such  find¬ 
ings  are  properly  carried  out.  Defend¬ 
ers  of  Wildlife  also  argued  that  the  an¬ 
notation  of  a  species  “makes  smug¬ 
gling  and  illegal  trade  in  the  similar¬ 
appearing  listed  species  all  the  more 
possible.”  In  response  to  these  criti¬ 
cisms,  it  should  be  noted  that  the  type 
of  finding  described  above  for  anno¬ 
tated  species  is  still  at  the  proposed 
stage  and  awaits  approval  by  the  Con¬ 
ference  of  the  Parties.  Consequently, 
issuance  of  proposed  regulations 
would  be  premature.  The  procedures 
adopted  by  the  Service  to  insure  com¬ 
pliance  with  ESSA’s  findings  for 
export  of  any  particular  species  are 
not  necessarily  appropriate  subjects 
for  Federal  regulations,  especially 
when  such  findings  are  made  in  rela- 
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tion  to  individual  permit  applications. 
Further,  if  a  species  is  in  Appendix  II, 
all  international  trade  requires  per¬ 
mits  and  is  subject  to  the  same  legal 
controls  whether  it  is  annotated  or 
not.  Annotation  of  a  species,  there¬ 
fore,  would  not  make  smuggling  or  il¬ 
legal  trade  in  other  listed  species  more 
possible.  It  is  intended  to  make  these 
activities  less  possible. 

The  Service’s  Office  of  Migratory 
Bird  Management  supplied  the  follow¬ 
ing  information: 

The  1974  winter  estimate  of  3,400  birds 
must  be  considered  very  conservative  and 
not  very  realistic.  All  species  of  Accipiter 
are  very  secretive  and  are  rarely  observed  in 
proportion  to  their  actual  numbers.  A 
record  number  of  goshawks  were  observed 
at  one  site  near  Duluth.  Minnesota  during 
the  fall  of  1972  when  5,382  were  counted 
during  432  hours.  While  this  is  not  a  repre¬ 
sentative  count,  it  does  indicate  that  a  U.S. 
winter  population  of  3,400  is  not  reasonable. 

Of  the  2.131  raptors  held  in  captivity  and 
identified  with  Federal  markers,  188  (8.8%) 
were  goshawks.  This  represented  an  annual 
take  from  the  wild  of  about  75  per  year.  In 
consideration  of  the  above  item,  well  less 
than  2.2%  of  the  U.S.  goshawk  population  is 
taken  annually  by  falconers. 

Weighing  the  biological  status  of 
this  species  against  the  potential 
impact  of  trade,  there  is  a  strong  indi¬ 
cation  that  the  U.S.  population  as  an 
entity  is  not  currently  or  potentially 
threatened  by  trade.  Other  long-stand¬ 
ing  forms  of  Federal,  state  and  local 
protection  help  to  control  trade.  How¬ 
ever,  considering  that  local  overexploi¬ 
tation  could  occur  and  that  the  popu¬ 
lations  in  the  U.S.,  including  Alaska, 
are  not  well-censused,  the  Service  has 
determined  to  retain  the  U.S.  popula 
tion  of  the  goshawk  in  Appendix  II 
without  annotation  at  this  time. 

20.  Golden  eagle  (Aguila  chrysaetos). 
In  addition  to  proposing  that  the  east¬ 
ern  U.S.  population  of  this  species  be 
transferred  to  Appendix  I,  the  Service 
proposed  that  the  western  U.S,  popu¬ 
lation  be  annotated  to  indicate  it  is 
listed  to  effectively  control  trade  in 
other  species. 

The  Service’s  Office  of  Migratory 
Bird  Management  commented  that 
the  "western”  population  can  be  best 
described  as  stable,  with  little  informa¬ 
tion  suggesting  any  increase.  They 
also  reported  that  the  Service  has  not 
authorized  the  killing  of  any  golden 
eagle  for  predator  control'  or  other 
purposes  since  about  1969.  Currently, 
golden  eagles  may  not  be  taken  for  fal¬ 
conry  in  the  U.S.,  but  a  small,  undeter¬ 
mined  number  might  be  taken  by  Indi¬ 
ans  for  ceremonial  purposes. 

State  wildlife  agencies  of  Alabama. 
Missouri,  Pennsylvania  and  Wisconsin, 
the  National  Wildlife  Federation  and 
the  Environmental  Defense  Fund  sup¬ 
ported  this  proposal.  The  Texas  Parks 
and  Wildlife  Department  suggested,  as 
discussed  earlier,  that  consideration 


should  be  given  to  deleting  the  United 
States’  population  of  the  golden  eagle 
from  the  appendices  entirely. 

Defenders  of  Wildlife  objected  to 
the  proposal,  but  only  on  the  same 
procedural  grounds  discussed  in  rela¬ 
tion  to  the  goshawk. 

The  Service  has  determined  to  sup¬ 
port  the  proposal  for  annotating  the 
U.S.  population  of  the  golden  eagle 
west  of  the  Mississippi  River  on  the 
basis  of  similarly  in  appearance  to 
other  populations  of  this  species  and 
in  recognition  of  the  absence  of  any 
potential  for  a  significant  trade  threat 
to  the  western  U.S.  population. 

21.  Gray  wolf  (Cants  lupus).  A  cleri¬ 
cal  error  in  the  proposal  led  to  inclu¬ 
sion  of  both  Alaskan  and  Canadian 
species  in  the  FEDERAL  REGISTER 
notice  of  November  27,  1978.  The  Serv¬ 
ice’s  intention  was  to  propose  annota¬ 
tion  of  only  the  Alaskan  population  to 
indicate  it  is  listed  to  effectively  con¬ 
trol  trade  in  other  species. 

Support  for  the  proposal,  as  report¬ 
ed  in  the  notice  of  November  27,  1978, 
was  expressed  by  staie  wildlife  agen¬ 
cies  of  Alabama,  Missouri,  Pennsylva¬ 
nia  and  Wisconsin,  and  the  National 
Wildlife  Federation.  The  Endangered 
Species  Scientific  Authority,  in  a 
letter  to  the  Director  dated  January  4, 
1979,  which  was  supported  by  the 
Council  on  Environmental  Quality, 
stated:  “We  have  previously  reviewed 
the  documentation  for  the  Alaska  pop¬ 
ulation  of  Canis  lupus,  because  of 
export  applications,  and  agree  that 
the  biological,  trade,  and  management 
data  support  such  a  change  for  that 
population  under  the  Berne  criteria.” 

•The  Minnesota  Department  of  Natu¬ 
ral  Resources  commented  that  there 
are  at  least  1200  to  1500  gray  wolves  in 
Minnesota  alone,  and  that  because  of 
its  secure  status,  the  species  should  be 
removed  from  Appendix  II. 

The  Alaska  Department  of  Fish  and 
Game  viewed  the  proposed  annotation 
as  "an  improvement  over  the  former 
listing  but  still  an  unnecessary  burden 
upon  the  states  and  their  citizens.” 

Objections  to  the  proposal  were  re¬ 
ceived  from  the  Defenders  of  Wildlife 
and  the  Natural  Resources  Defense 
Council,  Inc.  (NRDC).  The  Defenders 
of  Wildlife  objected  on  the  procedural 
grounds  discussed  in  relation  to  the 
goshawk  proposal,  and  also  objected  to 
ESSA’s  recommendation  because  “sev¬ 
eral  management  problems  which  may  • 
adversely  affect  the  species”  previous¬ 
ly  noted  in  a  finding  by  ESSA  in  rela¬ 
tion  to  exports  are  not  remedied. 

The  NRDC  commented  extensively 
on  Alaska’s  state  management  pro¬ 
gram  and  cited  "Alaska’s  record  of  se¬ 
rious  mismanagement  of  its  wildlife, 
particularly  its  wolves  .  .  .”  NRDC 
stated  that: 

A  review  of  available  literature  shows  that 
the  State  has  not  exercised  the  necessary 


<^e  in  managing  its  wolves.  Instead,  Alaska 
has  so  mismanaged  the  wolf’s  prey  species 
as  virtually  to  necessitate  implementation 
of  control  programs.  Further,  these  control 
programs  themselves  have  been  poorly  justi- 
hed  and  planned  and  carelessly  implement¬ 
ed.  As  the  State  is  still  reluctant  to  curb 
human  hunting  of  ungulates  in  response  to 
environmental  factors,  “crises”  will  continue 
to  arise.  The  resulting  frequent  imposition 
of  wolf  control  measures  poses  a  serious 
threat  to  the  health  of  that  species  in 
Alaska. 

In  addition,  the  NRDC  cited  the  po¬ 
tential  for  an  increase  in  the  interna¬ 
tional  trade  value  of  wolf  pelts  and  the 
decline  in  available  habitat  for  prey 
species  as  further  reasons  for  not  an¬ 
notating  the  gray  wolf  population  in 
Alaska. 

The  Service  has  considered  all  of  the 
above  factors  in  determining  if  the 
Alaskan  wolf  population  requires  Ap¬ 
pendix  II  listing  because  it  may 
become  threatened  with  extinction 
unless  international  trade  is  strictly 
regulated.  The  apparent  problems 
with  Alaska’s  wildlife  management 
program  cited  by  the  NRDC,  in  the 
Service’s  view,  do  not  pose  a  serious 
threat  to  the  health  of  the  wolf  popu¬ 
lation.  Current  information  on  the 
biological  status  and  management  of 
the  Alaskan  gray  wolf  indicate  that  in¬ 
ternational  trade  in  its  pelts  does  not 
require  control  of  this  population  for 
its  own  sake  under  the  Convention. 
The  ESSA  recommendation  must  be 
viewed  in  light  of  that  body’s  earlier 
finding  that  export  of  any  gray  wolves 
legally  taken  in  Alaska  prior  to  July  1, 
1979,  will  not  be  detrimental  to  the 
survival  of  The  species.  The  ESSA  con¬ 
sidered  that  the  problems  which  may 
affect  the  species  would  need  close 
monitoring,  but  decided  that  the  posi¬ 
tive  steps  by  Alaska  to  manage  wolves 
warranted  a  finding  of  non-detriment 
for  export  of  wolves  taken  under  the 
state’s  management  program.  The 
Service  agrees  with  the  ESSA  that  the 
biological,  trade  and  management  data 
support  annotation,  and  therefore  has 
determined  to  support  the  proposal  to 
that  effect, 

22.  Puma  or  cougar  (Felts  concolor). 
The  Service  proposed  that  the  United 
States  and  Canadian  populations  of 
this  species,  except  for  the  subspcciei. 
presently  in  Appendix  I,  be  annotated 
to  indicate  they  are  listed  to  effective¬ 
ly  control  trade  in  other  listed  species. 

Support  for  the  proposal  was  ex¬ 
pressed  by  the  state  wildlife  agencies 
of  Alabama,  Missouri,  Pennsylvania 
and  Wisconsin,  and  by  the  National 
Wildlife  Federation.  The  New  Mexico 
Department  of  Game  and  Fish  sug¬ 
gested  that  legally  harvested  speci¬ 
mens  of  pumas  be  exempted  from  any 
listing  (New  Mexico’s  comments  on 
this  species  were  based  on  the  misun¬ 
derstanding  that  the  Service  was  pro¬ 
posing  to  transfer  this  species  and  the 
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bighorn  sheep  from  Appendix  II  to 
Appendix  I). 

Opposition  to  the  proposal  came 
from  the  Defenders  of  Wildlife,  who 
based  their  criticism  on  the  procedural 
founds  discussed  above  in  relation  to 
th^' goshawk  and  asserted  that  the 
''data  on  puma  populations  in  the  U.S. 
and!  Canada  were  inadequate  to  sup¬ 
port  the  proposal. 

It  should  be  •  recognized  that  the 
puma  is  a  secretive  animal  that  is  diffi¬ 
cult  to  census.  Population  data  may  be 
less  accurate  than  for  some  other  spe¬ 
cies  but  they  are  sufficient  to  indicate 
substantial  numbers  of  individuals 
over  a  wide  range  of  geographic  distri¬ 
bution.  In  addition,  taking  of  pumas  is 
controlled  by  the  various  state  govern¬ 
ments.  There  is  no  significant  commer¬ 
cial  exploitation  of  this  species. 
Weighing  the  biological  status  of  the 
puma,  including  the  effects  of  state 
management,  against  the  potential  for 
international  trade,  it  is  evident  that 
the  species  is  appropriately  included 
in  Appendix  II  only  to  effectively  con¬ 
trol  trade  in  other  species  (including 
the  subspecies  of  Felis  concolor  now  in 
Appendix  I).  The  Service,  therefore, 
has  determined  to  support  the  propos¬ 
al  to  annotate  this  species. 

23.  Bighorn  sheep  (.Ovis  canadensis). 
The  Service  proposed  that  the  U.S. 
and  Canadian  populations  of  the  big¬ 
horn  be  annotated  to  indicate  they  are 
included  in  Appendix  II  to  effectively 
control  trade  in  other  listed  species. 
This  was  based  on  evidence  of  substan¬ 
tial  populations  subject  to  strict  man¬ 
agement  and  little  international  trade. 

This  proposal  was  supported  by  the 
state  wildlife*  agencies  of  Alabama. 
Missouri,  Pennsylvania  and  Wisconsin, 
and  by  the  National  Wildlife  Feder¬ 
ation.  The  New  Mexico  Department  of 
Game  and  Fish  requested  that  the  big¬ 
horn  be  kept  on  Appendix  II,  based  on 
their  misunderstanding  that  the  Serv¬ 
ice  was  proposing  transfer  of  the  spe¬ 
cies  to  Appendix  I, 


The  ESSA,  in  their  letter  to  the  Di¬ 
rector  dated  January  4,  1979,  support¬ 
ed  the  proposal  to  annotate  the  U.S. 
population,  but  noted  that  the  infor¬ 
mation  on  the  Canadian  population  in¬ 
cluded  in  the  proposal  was  insufficient 
to  merit  annotation.  This  ESSA  com¬ 
ment  was  endorsed  by  the  Council  on 
Environmental  Quality.  Subsequent 
review  of  the  available  information  on 
Canadian  bighorns  by  the  staffs  of 
ESSA  and  the  Service  led  to  a  finding 
that  such  data  on  the  Canadian  popu¬ 
lation  were  inadequate. 

The  Defenders  of  Wildlife  objected 
to  the  proposal  on  the  procedural 
grounds  discussed  above  in  relation  to 
the  goshawk,  but  had  no  substantive 
comments  on  the  bighorn. 

Accordingly,  the  Service  has  deter¬ 
mined  to  support  the  proposal  to  an¬ 
notate  the  United  States  population  of 
the  bighorn  to  indicate  it  is  included 
to  effectively  control  trade  in  other 
listed  species,  but  to  retain  the  Cana¬ 
dian  (and  Mexican)  populations  in  Ap¬ 
pendix  II  without  annotation. 

24.  Grizzly  and  brown  bears  iUrsus 
arctos).  The  Service  proposed  that  the 
Alaskan  and  Canadian  populations  of 
this  species,  which  are  in  Appendix  II, 
be  annotated  to  indicate  they  are  in¬ 
cluded  to  effectively  control  trade  in 
other  listed  species.  These  populations 
have  received  considerable  scientific 
study  and  hunting  of  them  is  well-reg¬ 
ulated.  There  is  little  trade  in  them 
other  than  as  hunting  trophies. 

The  Service’s  proposal  was  support¬ 
ed  by  the  state  wildlife  agencies  of  Al¬ 
abama,  Missouri,  Pennsylvania  and 
Wisconsin,  and  by  the  National  Wild¬ 
life  Federation.  The  Alaska  Depart¬ 
ment  of  Fish  and  Game  commented 
that  this  annotation  “is  an  improve¬ 
ment  over  the  former  listing  but  still 
an  unnecessary  burden  upon  the 
states  and  their  citizens.” 

As  with  other  annotation  proposals, 
the  Defenders  of  Wildlife  objected  on 


the  procedural  grounds  discussed 
above  in  relation  to  the  goshawk. 
They  did  not  offer  any  substantive 
comments  on  this  particular  proposal. 

The  service  has  determined,  on  the 
basis  of  the  substantial  information  on 
this  species  and  in  consideration  of  the 
above  comments,  to  support  the  pro¬ 
posal. 

In  conclusion,  the  Service  wishes  by 
means  of  this  notice  to  acknowledge 
the  many  comments  it  has  received 
from  individual  citizens,  organizations, 
and  state  and  federal  agencies  in  con-, 
nection  with  the  survey  of  native  spe¬ 
cies.  The  final  results  of  these  propos¬ 
als  will  be  announced  in  the  I^deral 
Register  shortly  after  the  meeting  of 
the  Conference  of  the  Parties. 

The  Service  has  determined  that  the 
proposals  submitted  for  adoption  by 
the  Parties  do  not  constitute  a  major 
federal  action  that  would  significantly 
affect  the  quality  of  the  human  envi¬ 
ronment  within  the  meaning  of  Sec¬ 
tion  102(2)(c)  of  the  National  Environ¬ 
mental  Policy  Act  of  1969.  Therefore, 
an  Environmental  Impact  Statement 
is  not  required. 

This  notice  is  issued  under  the  au¬ 
thority  contained  in  the  Endangered 
Species  Act  of- 1973  (16  U.S.C.  1531- 
1543;  Stat.  884,  as  amended),  and  was 
prepared  by  Dr.  Richard  L.  Jachowski, 
Federal  Wildlife  Permit  Office. 

NoTE.—Although  certain  previous  notices 
published  in  connection  with  this  survey 
have  been  characterized  as  rulemakings,  the 
Department  of  the  Interior  has  determined 
that  this  notice  does  not  constitute  a  rule- 
making.  and  therefore  Executive  Order 
12044  concerning  improving  government 
regulations  does  not  apply  to  it. 

Dated:  February  8.  1979, 

Robert  S.  Cook, 

Acting  Director, 

Fish  and  Wildlife  Service. 

(FR  Doc.  79-4695  Filed  2-13-79:  8:45  am) 
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